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Part Performance of an Agreement for Lease 
 
 
An agreement for lease must be created in writing.  In this regard, s 11(1)(a) of the 
Property Law Act 1974 (Qld) provides: 
 
 No interest in land can be created or disposed of except by writing signed by 
the person creating or conveying the same, or by the person’s agent lawfully 
authorised in writing, or by will, or by operation of law. 
 
Various equitable doctrines can alleviate the harsh common law consequences of 
non-compliance with the statutory requirement of writing including the doctrine of part 
performance.  
Doctrine of part-performance 
If parties enter into an oral contract for the creation or disposition of an interest in 
land, and, relying on that contract, one party does certain acts, the courts may be 
prepared to grant that person specific performance of the contract.1  To obtain such 
equitable relief, four conditions must be satisfied. 
 
 The acts must be unequivocally referable to some such contract as that 
alleged;  
 The acts must be done in reliance on the agreement and with knowledge of 
other party; 
 The acts must be done by party seeking to enforce contract; and 
 The oral contract must be otherwise enforceable. 
 
A recent decision of the Western Australian Court of Appeal warrants attention.  The 
decision is unusual in that it considered acts of part performance in the context of a 
contract formed by inference rather than express oral agreement.  As regards the 
possibility of a contract formed by inference, the modern judicial approach is such 
that a court will be prepared to examine the whole course of dealings between the 
parties – including communications between them – together with their other 
conduct, to determine objectively whether the contractual requirement of agreement 
has been satisfied. 
 
In Lighting by Design (Aust) Pty Ltd v Cannington Nominees Pty Ltd,2 following the 
sale of a commercial property, a tenant under an unregistered lease alleged that a 
new agreement to lease with the new owner (on the same terms, with necessary 
modifications, as the lease with the previous owner) was to be inferred from the 
conduct of the parties.3  It was common ground that the alleged agreement to lease 
was not sufficiently evidenced by writing.  In a split (2-1) decision,4 the following acts 
of part-performance were held by the Western Australian Court of Appeal to be 
sufficient: 
                                                 
1  As this is an equitable doctrine, satisfying the elements of part-performance does not provide relief in the form of common 
law damages: Powercell Pty Ltd  v Cuzeno Pty Ltd [2003] NSWSC 600 at [29].  
2  [2008] WASCA 23. 
3 As the original lease with the previous owner was unregistered it was not binding on the new owner due to the operation of 
s 68 of the Transfer of Land Act 1893 (WA). 
4 Pullin JA dissenting. 
 the tenant remaining in possession of the premises coupled with the payment 
of rent at an increased rate subsequent to a rent review; 
 the retrospective payment of increased rent; 
 the payment of water rates, council rates and land tax; and  
 the delivery of certificates of insurance. 
 
The majority considered that these acts were inconsistent with the tenant simply 
being a tenant at will or a monthly tenant and could only be explained on the basis of 
a new lease agreement with the new owner.  The demand for, and acceptance of, an 
increased rent both prospectively and retrospectively, in the absence of an express 
reservation of the right to terminate, was held to refer unequivocally to a long term 
lease, or an agreement for a long term lease.  Interestingly, the majority had no 
difficulty in accepting that the same conduct, at least as it consisted of the tenant’s 
acts, could form the basis for inferring an agreement for lease and also be relied 
upon as acts of part performance. 
 
Pullin JA (dissenting) rejected the submission that the acts or conduct relied upon to 
prove the agreement could be ‘co-extensive’ with the acts or evidence of part 
performance.  Pullin JA opined that the acceptance of this submission would mean 
that the equitable doctrine of part performance would completely override the effect 
of the statutory writing requirement.  To this extent, the dissenting judgment of Pullin 
JA may be considered reflective of a commonly held view that the circumstances 
where the ameliorating effect of the equitable doctrine of part performance will be 
operative will be narrowly confined.  It is submitted, with respect, that this particular 
aspect of the decision is one where further guidance from the High Court is required. 
 
Until such time as further guidance is forthcoming, it will be difficult to be categorical 
about what acts of part-performance will be sufficient to persuade a court to order 
specific performance of a contract and, further, whether it is safe to assume, as 
accepted by the majority in this instance, that the same conduct may form the basis 
for inferring an agreement as well as constituting relevant acts of part performance. 
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